THI'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |law journal and
(2) is not binding precedent of the Board.
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WARREN, Adm nistrative Patent Judge.
On Request For Reconsi deration

Appel | ant requests reconsideration of our decision dated
June 30, 1997, wherein we affirmed the decision of the
exam ner based on his rejection of appealed clainms 93 through
138 under 35 U.S.C. " 103 as bei ng unpatentabl e over Gatward.

We have carefully considered appellant’s request but are
unconvi nced of error in our decision. Thus, we decline to
make any changes in our prior decision for the reasons which

foll ow.

1

Application for patent filed Decenber 17, 1991. According
to applicant, this application is a continuation of
application for patent 07/598,995, filed October 10, 1990.
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We are not persuaded that our decision is in error by

reason of our finding that “Gatward enpl oys a ‘ Denver cell
which is anong the aerators listed in appellant’s

specification (page 13) as capable of generating a stable,
free draining foani (original decision, page 19, l|lines 1-3;
see request, page 2). We observe that the exam ner also found
that Gatward used a “Denver frothing cell” (answer, page 2),
and thus this question of fact is inmproperly raised by
appellant for the first time in his request. See, e.g., Inre
Kroekel, 803 F.2d 705, 708-09, 231 USPQ 640, 642-43 (Fed. Cir.
1986). We note in passing that appellant has not established
in his request that the “Denver cell” used in Gatward does not
prepare a “surfactant-enriched stream” which is “a stable-
free-draining foam” and “a surfactant depleted stream” which
is “surfactant-depleted liquid which is substantially free of
entrai ned bubbles,” as required by the nmethod of appeal ed
claim93 as we have construed that claimin our original
deci si on (pages 4-22).

We are al so not convinced by appellant’s contention that
our decision is “inconsistent with the | anguage as set forth
in the specific clainms that define the air bubbles as having a
range of 1 mmand 5 mMmmin size” (request, page 2; enphasis
added) since this statenent does not correspond to the
[imtation “said bubbles being predom nantly between about 1
and about 5 mmin dianmeter” (enphasis added) clearly stated in
appeal ed cl aim 93 on which we have decided this appeal
(original decision, pages 1-2 n.2).

Accordingly, we remain of the view that the cl ai ned

processes as enconpassed by appeal ed clainm 93 through 138
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under 35 U.S.C. " 103 are unpatentable over Gatward as applied
in the ground of rejection of record.

We have granted appellants’ request to the extent that we
have reconsi dered our decision of June 30, 1997, but we deny
t he request with respect to maki ng any changes therein.

No tinme period for taking any subsequent action in
connection with this appeal may be extended under 37 CFR
"1.136(a).
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